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ABSTRACT: Juveniles’ competency to participate in delinquency proceedings has received increased attention in recent years. Developmental
incompetence, whereby juveniles’ incompetency is based upon their immaturity, as opposed to a mental disorder or developmental disability, is an
evolving and important aspect of this area of law. The following paper reviews theories used to support the notion of developmental incompetence,
as well as the extant empirical research on juveniles’ competency-related abilities. Using a LexisNexis search, statutory and case laws pertaining to
juvenile competency were identified across the 50 states and the District of Columbia. Only six states clearly allow developmental incompetence,
whereas 17 have laws that do not include developmental immaturity as an acceptable basis of incompetence in juvenile courts. Developmental incom-
petence is likely to affect a relatively small proportion of juvenile cases, but has important implications for juvenile forensic practice. Recommenda-
tions are offered for forensic practitioners conducting this type of evaluation.
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Common law and American jurisprudence have long histories of
placing certain limitations upon the prosecution of juvenile offend-
ers. Historically, the infancy doctrine excluded children under age
7 from prosecution and applied a rebuttable presumption that 7-14-
year-olds were incapable of criminal responsibility. Adolescents
over age 14, however, were subjected to the same criminal prose-
cution and penalties as adults. At the turn of the 20th century, juve-
nile courts were founded in the United States based upon the
notion that delinquent minors required specialized care, distinct
from adults. Within this context, juveniles’ competency to partici-
pate in delinquency proceedings was irrelevant, as legal interven-
tion was directed toward rehabilitation and premised upon the best
interests of the minor. Proceedings were informal by design and
lacked the procedural due process afforded to criminal defendants.

Beginning in the 1960s, a series of U.S. Supreme Court cases
mandated certain due process rights in juvenile court proceedings.
These included the rights to notice of charges, an adversarial hear-
ing with representation by counsel, the ability to cross-examine wit-
nesses, a trial transcript (1), a hearing prior to transfer to adult
court (2), and a standard of proof of beyond a reasonable doubt to
sustain a delinquency petition (3). Absent from this list is the right
to be competent to stand trial in delinquency proceedings. In the
landmark 1960 case, Dusky v. United States, the Supreme Court
established a national minimum standard for competency in crimi-
nal proceedings. To be fairly tried, a defendant must possess “‘suffi-
cient present ability to consult with his lawyer with a reasonable
degree of rational understanding and a rational as well as factual
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understanding of the proceedings against him” (4 [Dusky v. United
States, 362 U.S. 402 at 402 (1960)]). Currently, there is no national
legal requirement that juveniles be competent to participate in
delinquency proceedings; however, a majority of states have
adopted competency standards for their juvenile courts. Many com-
petency laws have been enacted or revised in recent decades, paral-
leling changes in national juvenile justice policy and advances in
developmental-legal research.

Empirical research into the specific legal capacities of children
and adolescents has grown exponentially in the past 30 years and
has added to the knowledge of developmental influences on culpa-
bility (5), understanding of legal concepts, and legal decision mak-
ing (6). Simultaneously, national policies have shifted toward a
decidedly more punitive response to juvenile crime. Nearly every
state has expanded mandatory and discretionary transfer laws
allowing juvenile offenders to be tried in criminal court, with more
than half of the states allowing for the criminal prosecution of chil-
dren under age 12 in certain circumstances (7). Youths remaining
in the juvenile justice system face reduced confidentiality protec-
tions and increasingly serious legal consequences, such as long-
term detention, sex offender registration or felony “strikes.”
Moreover, informal resolutions to juvenile delinquency once pro-
vided by parents, schools, or law enforcement, appear to be on the
decline. In 2008, three-quarters of all juvenile arrests resulted in
referrals to either juvenile or criminal courts (8).

Two recent U.S. Supreme Court decisions gave considerable
attention to juveniles’ cognitive and social development as they per-
tain to criminal responsibility in certain cases. In Roper v. Simmons
(9), the majority cited developmental differences, including juve-
niles’ immature and often impulsive decision making, their
increased susceptibility to peer pressure, and the transitory nature
of their character, as bases (among other factors) for excluding
youth under 18 from the death penalty. Five years later, the Court
cited its decision in Roper and noted an ever-growing scientific
consensus regarding the fundamental differences between the juve-
nile and adult brain, in its ruling that a sentence of life without
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parole for a juvenile nonhomicide offender constituted cruel and
unusual punishment (10). In both cases, the American Psychologi-
cal Association submitted amicus briefs arguing that juveniles were
less culpable than adults because of important developmental differ-
ences; however, the organization was criticized in light of its earlier
position in Hodgson v. Minnesota (11) that by middle adolescence,
juveniles possessed cognitive abilities roughly equivalent with
adults and thus were capable of making decisions regarding abor-
tions (12).

Given the increasingly high stakes of juvenile court proceedings
and the identification of specific developmental limitations rele-
vant in legal contexts, competency in delinquency proceedings
has received increased scrutiny from courts, youth advocates, and
forensic mental health professionals. An emerging issue is whether
juveniles can be found incompetent to stand trial on the basis of
“developmental immaturity” alone. Broadly speaking, develop-
mental immaturity refers to incomplete development in one or
more domains (e.g., neurological, intellectual, social, and emo-
tional) which manifests in functional limitations relative to a spec-
ified comparison group (13). Such immaturity is a normal part of
the developmental process and is distinguished from functional
limitations or impairments that arise from a mental illness or
developmental disorder. Thus, the phrase ‘“‘developmental incom-
petence’” can be used to refer to incompetence that is based upon
a juvenile’s immaturity, in the absence of a clinically significant
mental illness, intellectual disability, or developmental disorder.
Several state appellate courts have examined the issue of develop-
mental incompetence often on the basis of expert testimony
regarding the competency-related impairments of young, but
otherwise normally functioning defendants. In many cases, courts
have looked to empirical research and developmental theory for
guidance.

Theory and Research

As a group, incompetent juveniles, as determined by a forensic
evaluation and/or judicial finding, have been shown to have lower
intelligence, and greater special education, mental health treatment,
and abuse histories than competent juveniles (14-16). They also
tend to be younger, with preadolescent defendants disproportion-
ately represented among the former group. In competency determi-
nations, the mere presence of a condition, such as mental illness,
intellectual disability, or even young age, does not in itself establish
incompetence to stand trial. Rather, the condition must relate to
specific functional deficits that render a defendant incapable of
understanding or rationally participating in the legal proceedings,
given the specific circumstances of the case. Researchers have
pointed to several ways in which age or immaturity might function-
ally impair a young defendant at trial.

On a basic level, juvenile defendants have fewer life experiences
to draw upon and may be less familiar with the court system,
courtroom personnel, and procedures. More problematic is that
juveniles’ cognitive development might limit their understanding
and application of newly learned information. For instance, younger
defendants are more likely to have difficulty understanding and
applying abstract legal principles, such as the universality of certain
rights (e.g., the right to remain silent during an interrogation), the
advocacy role of an attorney, or the confidentiality of attorney—cli-
ent communications (17). Competent juveniles must also be able to
make rational decisions in consultation with their attorneys.
Research has shown that cognitive, social, and emotional develop-
ment are often asynchronous, such that adolescents’ psychosocial
immaturity may result in impulsive or risky decision making even

when their cognitive abilities are roughly equivalent with adults
(12). Specifically, younger defendants are at greater risk of basing
their decisions on short-term gains (i.e., escape from an aversive
situation) than long-term consequences; their decisions may be
unduly influenced by peers, parents, or authority figures, and they
may make impulsive decisions without fully considering the ramifi-
cations. Moreover, adolescents may not fully understand the risks
associated with certain legal decisions, particularly when conse-
quences involve more abstract (e.g., the loss of rights) or contingent
outcomes (e.g., the imposition of a more serious punishment for
re-offending).

A growing number of empirical studies have examined age dif-
ferences in juveniles’ and adults’ performance on competency to
stand trial instruments. Most large-scale studies use standardized
competency screening tools designed for and validated on adults in
criminal proceedings, the most common being the MacArthur
Competence Assessment Tool-Criminal Adjudication (MacCAT-
CA). The MacCAT-CA presents a vignette involving a hypothetical
crime and asks respondents a series of questions to assess their
basic knowledge of court personnel and proceedings (Understand-
ing), their ability to recognize relevant information and evaluate
legal options (Reasoning), and their understanding of their own
legal situation (Appreciation). Summary scores, based on the defen-
dant’s responses, can be used to quantify the degree of impairment
and possible incompetence; however, the test is not intended to be
a sole determinant of competency to stand trial (18). Based on sur-
vey data, forensic psychologists routinely use this and other adult
competency tools in the evaluation of juveniles’ competency to
stand trial (19).

Several studies have found significant age differences in juve-
niles’ performance on at least one of the three MacCAT-CA sub-
scales (20,21), whereas others have found no association between
age and MacCAT-CA scores (22,23). In the largest study of juve-
nile competency, Grisso et al. administered the MacCAT-CA to
927 juveniles and 466 young adults in both community and deten-
tion settings. They found that juveniles through age 15 consistently
performed worse than older respondents on the MacCAT-CA sub-
scales and concluded that this group is significantly more likely to
exhibit impairments that may compromise their ability to act as
competent defendants in criminal proceedings (24).

The MacCAT-CA subscales focus primarily on cognitive factors
(i.e., understanding, reasoning) and do not necessarily capture
aspects of psychosocial development and judgment that could influ-
ence juveniles’ competent participation in legal proceedings. Inves-
tigating these factors empirically is a challenge, because it is
difficult to replicate the circumstances that could induce faulty deci-
sion making among adolescents, such as stress during a court hear-
ing or attorney—client consultation. Grisso et al. used vignettes to
examine respondents’ abilities to identify risks, their consideration
of short- versus long-term consequences, and the degree of peer
influence in response to three legal vignettes (e.g., cooperation dur-
ing a police interrogation, disclosing information to an attorney and
responding to a plea deal). Eleven- to 13-year-olds were less able
to recognize the risks and long-term consequences associated with
their decisions and were more likely than adults to endorse accept-
ing plea agreements. Youths up to age 15 also demonstrated greater
compliance with authority figures in their decision making (24).
Schmidt et al. also found that juveniles focused more on short-term
consequences than adults. Detained male juveniles in their sample
were more likely to suggest that a hypothetical defendant refuses to
talk to his attorney and there was a nonsignificant trend for juve-
niles to recommend denying involvement in an offense to their
attorney. The authors concluded that, because of their
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developmental status, young juveniles are at greater risk of making
poor decisions within the attorney—client relationship (25).

The above research raises the question of whether age differ-
ences in the performance on competency screening tools translate
to a higher prevalence of legal incompetence among young juve-
niles, compared to older adolescents and adults. Several researchers
have used MacCAT-CA cut-off scores to provide an index of the
practical significance of group differences. Grisso et al. (24) con-
cluded that 30% of 11-13-year-olds and 19% of 14-15-year-olds
could be incompetent based on their scores on the Understanding
and Reasoning scales. In a sample that included even younger
detained youth, between 50% and 60% of 9-12-year-olds showed
clinically significant impairment in these two scales, whereas this
was true for fewer than 25% of juveniles age 13 and older (21).
Based on the notion that juvenile competency determinations
should be made with peer norms, a study using the Fitness Inter-
view Test-Revised (FIT-R) compared juveniles’ competency based
on adolescent mean scores (i.e., juvenile normative standard) and
adult mean scores (i.e., adult normative standard). Over 70% of
juveniles through age 15 were classified as incompetent using an
adult normative standard, whereas only 20% of 11-13-year-olds
and 6% of 14-15-year-olds were classified as incompetent under
juvenile norms (26).

One must be cautious in extrapolating these findings to actual
competency determinations made by forensic examiners or triers of
fact, who consider important contextual variables (e.g., the stress of
a pending legal case; available resources to offset impairments) and
a much broader range of data (e.g., collateral information, behav-
ioral observations, consultation with the juveniles’ attorney). Over-
all, the available empirical data support the general conclusions
that, as a group, juveniles are less competent than adults and this is
due, in large part, to their immaturity (27). Juveniles age 13 and
younger are at particular risk of being unable to adequately under-
stand legal proceedings and act as competent defendants, although
limitations may persist into middle adolescence (i.e., age 15). The
notion that most juveniles are incompetent to stand trial in juvenile
courts under prevailing legal standards, as suggested by some
authors (28,29), does not seem well supported by research.

It is reasonable to conclude that developmental incompetence is
likely to affect only a small proportion of juvenile cases for several
reasons. First, as noted above, a relatively low proportion of juve-
niles score in the impaired range on criminal competency instru-
ments. Second, arrest statistics indicate that a majority of juvenile
defendants are over age 15 and thus fall outside of the age range
where developmental immaturity is likely to be a concern. Finally,
juvenile offenders have disproportionately high rates of cognitive,
emotional, and behavioral disorders compared to community sam-
ples (30,31). Therefore, many incompetent juveniles will present
with some diagnosable psychiatric condition that is more widely
accepted as a source of incompetency under prevailing legal stan-
dards (e.g., Attention-Deficit/Hyperactivity Disorder, Mental Retar-
dation). Although situations where juveniles’ incompetence is
purely because of developmental immaturity may be rare, develop-
mental factors should routinely be considered in juvenile compe-
tency determinations. Developmental incompetence raises a number
of complex questions for policy makers and forensic evaluators,
particularly in jurisdictions where this issue has not been clearly
addressed.

Legal Standards and Developmental Incompetence

Incorporating developmental immaturity into traditional legal
standards for competency to stand trial presents several unique

challenges. The Dusky decision established the minimum abilities
required for a defendant to be fairly tried in a criminal proceeding.
Although the Supreme Court did not address the acceptable sources
of incompetence to stand trial, state statutes generally specify that
incompetence be due to a mental disorder, disease, or defect. Thus,
the presence of a serious psychiatric disturbance or disability is an
important threshold requirement for incompetency in criminal pro-
ceedings. As will be discussed, many states apply their criminal
competency statutes to juvenile court proceedings without modifica-
tion. As a result, incompetence that arises from young age or
immaturity would not, in itself, satisfy the threshold requirement of
a psychiatric disorder.

Proponents of developmental incompetence argue that the
Dusky test is functional, defining the abilities necessary for trial
participation, as opposed to the mental conditions upon which
incompetency must be based. Therefore, if defendants in juvenile
court are unable to fully understand or participate in their own
defense, it should make no difference whether this is because of
their developmental status or a psychopathological condition, espe-
cially when juvenile court intervention can result in significant
consequences. On the other hand, opponents of developmental
incompetence argue that, despite recent reforms, juvenile proceed-
ings remain civil in nature and retain a rehabilitative purpose,
predicated upon the best interest of the minor. Legitimizing devel-
opmental incompetence would potentially exclude young defen-
dants from necessary state intervention or delay legal proceedings
indefinitely.

Developmental incompetence also creates potential procedural
problems for juvenile courts. Some authors have argued that juve-
niles under a certain age (usually age 13 and younger) should be
presumed incompetent to proceed unless determined otherwise
(32). This is contrary to traditional criminal and juvenile court stan-
dards that presume competence and would require competency pro-
ceedings for an entire cohort of juveniles. Even if states do not
expressly presume incompetence under a certain age, a de facto
presumption is created when age is a sufficient basis for declaring
a doubt as to a minor’s competency. Second, the nature of develop-
mental incompetence suggests that certain limitations can only
improve with the passage of time and the unfolding of normal mat-
uration. Traditionally, there has been an emphasis on disposing of
competency matters within a reasonable time frame to ensure
defendant’s right to a speedy trial. Developmental incompetence
could create an undue burden on juvenile defendants, victims, and
their families, as court proceedings are postponed indefinitely while
the minor is “restored.”

Developmental Incompetence and Existing Juvenile
Competency Standards

Given the evolving nature of juvenile competency laws and
developmental incompetence in particular, forensic examiners
should familiarize themselves with the current legal standards in
their jurisdiction. The following review is intended to give the
reader a general overview of juvenile competency standards, modi-
fications in the application of competency laws to juvenile proceed-
ings, and the legal viability of developmental incompetence across
the United States. This is a recently evolving area of law, with
most statutory changes and case law occurring within the last dec-
ade. Table 1 provides a summary of state laws, indicating those
states that currently allow developmental incompetence, those that
do not, and those with no clearly identified position. As discussed
below, there is considerable variability in juvenile competency laws
across jurisdictions.
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TABLE 1—Summary of state laws regarding developmental incompetence (DI).

Does not No Identified State/ Does not No Identified
State/Jurisdiction Allows DI Allow DI* Position" Jurisdiction Allows DI Allow DI* Position"
Alabama . Montana .
Alaska . Nebraska .
Arizona . Nevada .
Arkansas . New Hampshire .
California . New Jersey .
Colorado . New Mexico .
Connecticut . New York .
Delaware . North Carolina .
District of Columbia . North Dakota .
Florida . Ohio .
Georgia . Oklahoma .
Hawaii o Oregon o
Idaho . Pennsylvania o
Illinois . Rhode Island .
Indiana . South Carolina o
Towa . South Dakota .
Kansas . Tennessee o
Kentucky . Texas .
Louisiana . Utah .
Maine . Vermont .
Maryland o Virginia o
Massachusetts . Washington .
Michigan . West Virginia .
Minnesota . Wisconsin .
Mississippi . Wyoming .
Missouri .

*Includes states that have either expressly rejected developmental incompetence or have juvenile competency statutes that define mental illness, intellectual
impairment, and/or developmental disability as the acceptable bases of incompetence.
Includes states that have no juvenile competency statute or court rule, do not specify the acceptable bases of incompetence, and/or apply the criminal

competency statute to juvenile proceedings by case law.

Thirty-one states and the District of Columbia have formalized
some standard for the evaluation of juveniles believed to be incom-
petent to participate in delinquency proceedings. These laws range
from very basic provisions for the mental health evaluation of juve-
niles to determine their “‘competency to participate in the proceed-
ings,” without reference to specific competency requirements, to
more detailed laws that discuss the competency standard, accept-
able sources of incompetence, and the procedures for mental health
evaluations, reports, competency hearings, and restoration services
(33). In many instances, states’ juvenile competency standards use
the same or similar wording to the Dusky decision requiring both
an understanding of the proceedings and the ability to cooperate
with counsel. Of those states that have explicitly examined the
issue of juvenile competency rights, only Oklahoma has ruled that
competency is not required in juvenile court, as juveniles are sub-
ject to delinquency proceedings “regardless of the mental state in
an effort to provide rehabilitation and necessary treatment” (34
[GJ.L v. State, 778 P.2d 485 at 486 (1989))).

Ten states have codified juvenile competency standards that
expressly identify the acceptable sources of incompetence as some
combination of mental illness, disease, or defect, including a devel-
opmental or intellectual disability. These include Colorado (35),
Kansas (36), Louisiana (37), Maine (38), Minnesota (39), New Mex-
ico (40), New York (41), North Carolina (42), Texas (43), and Wyo-
ming (44). They are separated from other states that have explicitly
rejected developmental incompetence in juvenile courts because
there is no evidence of a legal challenge to this issue in these states.
Several other states, including Connecticut (45), Delaware (46), Illi-
nois (47), Indiana (48), Nevada (49), and West Virginia (50), have
applied their criminal competency statutes to juvenile proceedings
via case law without addressing modifications related to develop-
mental immaturity. Other jurisdictions, including the District of

Columbia (51), Nebraska (52), South Carolina (53), and Wisconsin
(54), have statutes or court rules that do not clearly specify accept-
able sources of incompetence. Some of these states simply provide
for the mental examination of juveniles whose competency is in
doubt and refer only to a general lack of mental capacity.

Thus far, only 12 states have explicitly dealt with the issue of
developmental incompetence, as evidenced by clear statutory
language that addresses the use of developmental factors, including
age, as a basis for incompetence, or case law pertaining to the
admissibility of developmental incompetence in juvenile proceed-
ings. Several state statutes place limits upon the consideration of
developmental factors. For example, Virginia’s juvenile competency
statute states that a finding of incompetency shall not be made based
solely on the “juvenile’s age or developmental factors™ if the juve-
nile is otherwise able to “‘understand the charges against him and
assist in his defense” (55 [Va. Code Ann. §16.1-356(F) (2010)]).
Arkansas’ juvenile competency statute generally applies the same
adult competency standard to juvenile proceedings, thereby exclud-
ing developmental incompetence in most cases; however, forensic
evaluators and the courts are directed to consider several specific
developmental abilities when determining the competency of
juveniles under age 13 who are charged with capital murder (56).

Courts in several other states have interpreted juvenile compe-
tency standards to exclude findings of developmental incompetence.
In an unpublished case, a Washington appellate court declined to
reverse a trial court’s finding of the competence of an 8-year-old
juvenile who, according to a court-appointed psychologist, lacked
the capacity to understand the proceedings and assist in his defense,
because of limitations arising from his age. The court concluded
that existing statutory law required incompetence to be based on a
mental disease or defect, not developmental immaturity alone (57).
Appellate courts in Michigan (58), Ohio (59), and Vermont (60)
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have all recognized that developmental factors influence juveniles’
competency-related abilities; however, these states have held that
juveniles should be evaluated by juvenile rather than adult norms.
Thus, if an otherwise normal juvenile has abilities that are com-
mensurate with his age and developmental level, he presumably
cannot be found incompetent because he might not meet the com-
petency threshold required in criminal court.

Several states have adopted statutory language that clearly allows
findings of developmental incompetence. Georgia’s code states that
juveniles’ “age or immaturity may be used as the basis for deter-
mining [their] competency” (61 [Ga. Code Ann. §15-11-151(5)
(2009)]). Similarly, Maryland (62) and Florida’s (63) statutes iden-
tify developmental immaturity as a potential cause of a juveniles’
incompetence to proceed. These states use nearly identical language
to describe six abilities that should be considered in a competency
evaluation. They include the child’s capacity to: (i) appreciate the
allegations [or charges]; (ii) appreciate the range and nature of pos-
sible penalties that may be imposed in the proceedings; (iii) under-
stand the adversarial nature of the legal process; (iv) disclose to
counsel facts pertinent to the proceedings at issue; (v) display
appropriate courtroom behavior; and (vi) testify relevantly. Florida
law also outlines specific provisions for the handling of juveniles
deemed incompetent to proceed because of age or immaturity. For
example, these juveniles cannot be committed to the same types of
treatment facilities as youths whose incompetence is based on a
mental illness or developmental disability.

Appellate courts in Arizona, lowa, and California have held that
trial incompetence based on developmental immaturity is no less
valid than incompetence based on mental illness or developmental
disability. Their decisions emphasized the functional nature of the
Dusky standard. Although the relevant Arizona statue states that
““age alone does not render a person incompetent” to participate in
juvenile proceedings (64 [Ariz. Rev. Stat. §8-291(2) (2011)]),
appellate courts have upheld trial court findings of incompetence
based primarily on maturity and developmental factors without the
presence of a mental disease, defect, or disability required by the
state’s adult competency statute (65,66). An Iowa court concluded
in an unpublished opinion that “limiting determinations of incom-
petency in juvenile cases to those in which the inability to appreci-
ate, understand, and assist is based on a mental disorder would
offend rights to due process” (67 [In the interest of A.B. 2006 Iowa
App. LEXIS 189 at 8]). In California, an appellate court interpreted
the juvenile competency rule to be functionally equivalent to the
Dusky standard and held that the rule does not require that a minor
have a mental disorder or developmental disability before a hearing
may be held or a finding made of incompetency. In its dicta, the
court noted that for the purposes of competency, “we see no differ-
ence between a mentally retarded adult, functioning at the level of
an 1l-year-old and a normal 11-year-old who does not function at
an adult level” (68 [Timothy J. v. Superior Court 150 Cal.App.4th
847 at 861 (2007)]). Effective January 1, 2011, the California legis-
lature amended its relevant statute to provide additional direction
for the evaluation of minors whose competency to participate in a
juvenile proceeding is in doubt. The new law includes developmen-
tal immaturity as an acceptable basis for incompetency to stand
trial and requires that forensic evaluators of juvenile competency
have expertise in child and adolescent development (69).

Based on a review of current law, only a handful of states allow
developmental incompetence in juvenile court proceedings,
although a slightly larger number recognize that developmental fac-
tors will likely affect juveniles’ competency abilities. No jurisdic-
tion applies a clear presumption of incompetence to juveniles under
a certain age. Most juvenile competency laws are based on an

essentially unaltered Dusky standard and do not suggest that any-
thing less or different is required of juveniles to be competent in
delinquency proceedings compared to criminal trials. Moreover,
factors associated with psychosocial development (e.g., risk taking,
short-term orientation, peer influence) have not been explicitly
incorporated into most legal standards for juvenile competency,
which remains essentially a cognitive construct. Arkansas is the
only state that has established a far broader and detailed set of
developmental considerations; however, these apply only in evalua-
tions of particularly young juveniles tried in criminal court for a
capital offense.

Forensic Practice

As juvenile competency standards continue to evolve across
jurisdictions, forensic psychologists and psychiatrists will undoubt-
edly see changes in the frequency and nature of these referrals. In
jurisdictions where developmental immaturity is accepted as a
source of incompetence, forensic examiners may find themselves
receiving an increased number of referrals where the primary con-
cern is a juvenile’s young age or immaturity. Thus, forensic exam-
iners may be referred juvenile competency cases where minors
have no substantial history of behavioral or emotional disturbances,
or intellectual impairment. As a result, the evaluation and opinion
will focus primarily on the developmental capacities of the juve-
niles as they relate to their competency to stand trial. In jurisdic-
tions where the issue of developmental incompetence remains
unsettled or open to interpretation, forensic evaluations are likely to
receive increased scrutiny from attorneys and courts. Evaluators
might find themselves in contentious territory, with a single compe-
tency determination involving multiple evaluations with opposing
opinions. Finally, in jurisdictions where developmental incompe-
tence is excluded, evaluators might find that their opinion—that a
juvenile is developmentally incapable of understanding the proceed-
ings—is ultimately at odds with existing legal standards.

Forensic evaluators play an important role in educating courts
about the nexus between cognitive and psychosocial development
and competency to stand trial. Forensic opinions are central to
competency determinations in individual cases and can be an impe-
tus for new case law and public policy changes. Therefore, examin-
ers must be familiar with existing theory and research, the relevant
laws in their jurisdiction, and the evolving standards of practice for
this type of evaluation. When developmental incompetence might
be an issue, forensic examiners must implement a comprehensive
and developmentally sensitive approach to their assessment. This
will likely include modifications to the interview, assessment proce-
dures, and forensic report writing and may result in a more exten-
sive evaluation process than in other competency to stand trial
evaluations.

In juvenile competency assessments, forensic examiners must be
particularly sensitive to how developmental factors affect the inter-
view and evaluation process, particularly with pre- and early-ado-
lescents (i.e., age 13 and younger). A developmentally sensitive
assessment approach involves several important modifications to
the structure, pace, and content of the interview. Examiners may
need to dedicate more time to establishing rapport with juveniles.
Opening the interviews with relatively neutral (noncourt-related)
questions might help reduce their anxiety and increase their engage-
ment in the interview process. Examiners must also be cautious to
minimize their use of abstract words or concepts that are common
among clinical and legal professionals, but unfamiliar to young lis-
teners. Similarly, younger juveniles might have difficulty formulat-
ing responses to complex, broad, or open-ended questions (70).
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Certain response styles are more common among children and
young adolescents, such as frequent “I don’t know” responses,
acquiescence, or denial (71). In many instances, these responses are
indicative of confusion or a lack of understanding, as opposed to a
deliberate lack of cooperation or attempts to evade or mislead.
Therefore, examiners should be vigilant for these patterns and use
frequent follow-up questions to clarify juveniles’ responses.

The pace or extent of a juvenile competency assessment might
be significantly different from adult competency assessments. Inter-
views with younger clients might involve frequent breaks or a
slower pace of questioning to accommodate for normal limitations
in attention span and behavioral regulation. Second interviews are
strongly recommended, particularly in situations where the exam-
iner is uncertain about a juvenile’s competency after a single inter-
view. Follow-up meetings can help establish the consistency of a
juvenile’s presentation across time and provide an opportunity to
assess long-term retention and understanding of previously dis-
cussed material. If possible, the time of day should be varied to
determine whether this has any effect on a juvenile’s presentation.

Forensic examiners working with juvenile defendants should also
obtain a broader range of information outside of the clinical inter-
view. Collateral data, including interviews with parents, caregivers,
attorneys, and teachers, as well as reviews of pertinent medical,
mental health, and education records, are particularly important in
the forensic evaluation of children and adolescents. These sources
can provide important historical and developmental information that
children or adolescents are often unable to report. They can also
help determine whether certain symptoms are reflective of an
underlying disorder, as evidenced by continuity across situations
and circumstances, or are more situationally bound. In the context
of a competency to stand trial interview, school records and teacher
reports are particularly meaningful. Juveniles’ presentation in a
structured classroom setting is the most analogous situation to the
courtroom setting. Both require sustained attention, the processing
of verbal information, and the abilities to sit still, regulate behavior,
and follow instructions. Modifications that are necessary for juve-
niles to function in the classroom setting could translate directly to
the courtroom setting.

Forensic psychologists may consider the use of cognitive or
intellectual assessment tools in completing a juvenile competency
evaluation. A survey of practicing forensic psychologists found that
intelligence tests (e.g., Wechsler Intelligence Scale for Children,
Wechsler Adult Intelligence Scales) were the most commonly
administered psychological tests in juvenile competency evaluations
and were considered by many to be essential or recommended
(19). Although these instruments can provide valuable information,
they are time-consuming and low IQ scores can be over-interpreted
as sufficient indicators of incompetence. Legal competency is a
functional test and requires more information than an IQ score
alone. When assessing for developmental incompetence, examiners
may consider using measures of adaptive functioning (e.g., Vine-
land Adaptive Behavior Scales, Adaptive Behavior Assessment
System). These tools can provide useful information about youths’
communication skills, daily functioning, and socialization and can
be obtained from multiple informants (e.g., teachers, parents).
Examiners can assess juveniles’ functional skills and identify
strengths and weaknesses relative to a normative sample. Such
information would help answer whether particular juveniles are
developmentally immature relative to their peers.

The assessment of juveniles’ court-related knowledge and abili-
ties should also be adapted in light of developmental considerations
and the unique juvenile court context. Many forensic examiners
report using standardized criminal competency tools (i.e.,

MacCAT-CA, FIT-R, Competence Assessment for Standing Trial
for Defendants with Mental Retardation [CAST-MR]) in the evalu-
ation of juveniles’ competency in delinquency proceedings (19).
Examiners may find these tools useful in gauging juveniles’ basic
legal understanding and reasoning, ensuring coverage of important
legal areas, and providing for intra- and inter-individual compari-
sons; however, these tools are not designed for or normed on juve-
nile court populations. Therefore, summary scores to classify a
juvenile as either “impaired” or “‘unimpaired” with regard to com-
petency should be avoided or explained in light of the comparison
group (i.e., adults or criminal defendants). Some of the content of
these instruments will also require modification to reflect the differ-
ences between juvenile and criminal proceedings. Ultimately, if a
forensic examiner uses these instruments to evaluate juveniles’
competency, any modifications to the administration or interpreta-
tion should be explained in their report.

Semistructured interview formats, like the Juvenile Adjudicative
Competence Interview (JACI) (13), provide a framework for
assessing juveniles’ court-related knowledge, reasoning, and deci-
sion-making skills. The JACI outlines specific questions in several
content areas (e.g., nature and seriousness of the offense; nature
and purpose of the trial; possible pleas; and role of the defense
attorney, prosecutor, judge, probation officer, etc.); it includes
instructions for teaching unfamiliar concepts (with subsequent
checks for comprehension, recall, and retention), and it prompts
interviewers to use follow-up questions to explore responses in
greater depth. This tool can provide a useful framework for con-
ducting juvenile competency assessments; however, unlike stan-
dardized competency instruments, the JACI does not have a system
for scoring juveniles’ responses or obtaining a summary score for
degree of impairment. Examiners must consider the interview data
in conjunction with other material to determine whether juveniles
can act as competent defendants in delinquency proceedings.

In general, examiners should actively explore key aspects of
juveniles’ legal knowledge and decision making, including the
sources of their knowledge, the reasoning behind their beliefs and
decisions, and their understanding of important abstract concepts.
Juveniles’ beliefs about courtroom and legal concepts could come
from a variety of sources, such as peers, parents, or the media. In
many cases, these sources might provide biased or inaccurate infor-
mation that could perpetuate misperceptions. Therefore, it can be
helpful for the examiner to assess where juveniles learned certain
information and whether misperceptions can be easily clarified.
Similarly, it is important to probe the reasoning behind juveniles’
legal knowledge or decisions, as they may be based on misinforma-
tion, a lack of understanding, or faulty reasoning. As noted previ-
ously, juveniles can be particularly influenced by peers or authority
figures, short-term over long-term gains, and inaccurate perceptions
of risk. Examiners should evaluate whether these influences are
present and the degree to which they may have a practical effect
on juveniles’ abilities to make important legal decisions.

Whether forensic examiners use a structured interview format, or a
repertoire of questions based on their training and experience, imple-
menting a fairly consistent and standard interview technique will
allow examiners to compare the relative performance of juveniles
over time. Developmental differences, as well as emotional, behav-
ioral, and cognitive impairments, will contribute to the variability
in juveniles’ competency-related abilities. An experienced interviewer
will make necessary adjustments during the course of the inter-
view—Dby changing the style and content of questions, asking appro-
priate follow-up questions, adjusting the pace of the interview and
allowing for breaks or second interviews—and note how the juvenile
responds. The process of making modifications and determining



O’DONNELL AND GROSS « DEVELOPMENTAL INCOMPETENCE TO STAND TRIAL IN JUVENILE COURTS 995

whether they have any effect on juveniles’ understanding and cooper-
ation is, in itself, an informative part of the juvenile competency inter-
view. The examiner must consider whether certain modifications can
compensate for developmental limitations and whether those modifi-
cations can be realistically implemented within the court proceedings.

As with any mental condition that can result in adjudicative
incompetence, an opinion of developmental incompetence will
involve establishing that the condition is present (i.e., immaturity),
identifying the cognitive, emotional, or behavioral manifestations of
the condition (e.g., lack of knowledge, concrete thinking, flawed
decision making, poor impulse control), and describing how those
characteristics will adversely affect the juvenile’s understanding and
effective participation in their trial. Young age is generally not, in
itself, a sufficient basis for finding a juvenile incompetent to stand
trial and many jurisdictions allow for the adjudication of relatively
young children (i.e., under age 10) under certain circumstances.
Thus, when formulating an opinion of developmental incompe-
tence, forensic examiners must move beyond age and focus primar-
ily on the developmental limitations exhibited by a particular
juvenile facing a particular set of legal circumstances. In addition,
maturity and immaturity are relative concepts that are only mean-
ingful when one establishes a point of comparison (13). Thus, it
should be noted whether a juvenile is immature in relation to
same-age peers, older adolescents, or adults. It is important to note
that children and adolescents in the same age group or develop-
mental stage can exhibit significant heterogeneity in their skills and
abilities while still falling within the normal range of ability.

The jurisdictional differences in juvenile competency standards
described above will clearly influence forensic opinions and reports.
For example, forensic examiners may have to opine that, under
existing legal standards, immature juveniles with competency-
related impairments are still competent to stand trial because they
do not have a mental disorder or intellectual impairment. In states
that use relative competency standards (i.e., basing juvenile compe-
tency determinations on juvenile norms), examiners will have to
distinguish whether developmentally immature juveniles are
impaired compared to their same-age peers, older adolescents, or
adults, and how this relates to competency under existing standards.
In jurisdictions where the issue of developmental incompetence
remains untested or open to interpretation, forensic examiners may
have greater latitude in formulating their opinion, but may also find
their opinions more vulnerable to challenge.

A final consideration in the forensic evaluation of developmental
incompetence is how to formulate “restoration” of competency.
This is a critical component of competency reports, as courts are
interested in whether incompetent defendants can be restored,
through what means, and within what time frame. As noted previ-
ously, these are challenging questions when the primary source of
incompetence is immaturity, which by its nature will only resolve
itself through the normal unfolding of development and acquisition
of skills over time. In this respect, most interventions will be habili-
tative (i.e., building new skills) rather than ‘‘restorative” (i.e.,
restoring previously possessed skills) in nature.

There is a lack of research into the efficacy of competency skill-
building programs for immature juveniles; however, some
approaches could be extrapolated from the research on incompetent
adults with intellectual impairments. For example, modifications to
the presentation of material (e.g., simple language, short amounts
of information) and situational modifications (e.g., minimization of
distracting and stressful stimuli) have been cited as useful strategies
to attenuate learning and memory deficits in intellectually impaired
adults (72,73), which could also benefit cognitively immature juve-
niles. Educational interventions that involve repeated presentation

of material over time, frequent comprehension checks, and in vivo
practice of knowledge and skills (e.g., mock trial and attorney—cli-
ent consultations), could correct young juveniles’ knowledge
deficits or misperceptions over time and better prepare them to
handle the stress of a court proceeding. Examiners might also
recommend modifications to how attorneys and other courtroom
personnel interact with juveniles (e.g., slowing the pace of proceed-
ings, allowing for frequent breaks or consultations).

The forensic examiner should consider whether recommended
interventions are possible, practical, and likely to be effective
within a certain time frame. Interventions will be limited by the
availability of resources in the jurisdiction. Therefore, examiners
should become familiar with available programs or providers who
could implement their recommendations. The examiner should also
consider whether any recommended modifications to the courtroom
process or the attorney—client interaction are possible or practical in
light of the specific proceedings (i.e., the jurisdiction, courtroom,
parties involved, seriousness of the instant matter, and so on).
Finally, examiners must be mindful of any jurisdictional require-
ments regarding the timely disposition of a juvenile delinquency
matter and whether an incompetent juvenile can become competent
within the available time frame.

Conclusion

Developmental incompetence in juvenile court proceedings has
gained increased attention in recent decades due, in part, to a growing
recognition that young, but otherwise unimpaired youth, can present
with significant competency-related impairments. There is a growing
need for forensic psychologists and psychiatrists who are trained in
developmentally sensitive approaches to competency assessments
and can formulate clinically and legally sound opinions as to the
competency of immature juveniles. Forensic opinions are critical to
competency determinations in individual cases and have been influ-
ential in legal developments in this area. Developmental incompe-
tence raises several unique challenges in balancing the due process
rights of juvenile defendants, with the need for effective legal and
psychosocial interventions for delinquent youths. Legal standards for
juvenile competency will continue to develop across the United
States and, in the absence of alternative dispositions, juvenile courts
will have to determine how to manage and “‘restore” young juveniles
who are unable to fully participate in their proceedings because of
their developmental status. Forensic examiners are instrumental in
educating the courts about developmental issues that affect juveniles’
competency to stand trial and interventions that can be used to miti-
gate impairments and/or build competency skills over time.
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